
BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE

May 14, 2002

IN RE: )
)

DOCKET TO ESTABLISH )
GENERIC PERFORMANCE )
MEASUREMENTS, BENCHMARKS )
AND ENFORCEMENT )
MECHANISMS FOR BELLSOUTH )
TELECOMMUNICATIONS, INC. )

DOCKET NO.
01-00193

ORDER SETTING PERFORMANCE MEASUREMENTS, BENCHMARKS
AND ENFORCEMENT MECHANISMS

This .matter . came before the Tennessee Regulatory· Authority ("Authority" or

"TRA") during a regularly scheduled Authority Conference held on·April 16, 2002, for

consideration of· the establishment of perfonnance measurements, benchmarks and

enforcement mechanisms to be implemented through interconnection agreements entered

into between BellSouth .Telecommunications, Inc. ("BellSouth") and Competing Local

Exchange Carriers ("CLECs"). Upon reviewing the record of this docket and Docket No.

99-00430,1 the Directors voted unanimously to adopt the perfonnancemeasurements,

benchmarks and enforcement mechanisms attached hereto.

Procedural History

At a regularly scheduled Authority Conference held on February 21, 2001, the

Authority opened this docket to develop a common set of perfonnance measurements,

1 In re Petition for Arbitration ofITC/''DeltaCom Communications, Inc. with BellSouth Telecommunications,
Inc. Pursuant to the Telecommunications Act of 1996, TRA Docket No. ·99-00430 (hereinafter
HBellSouthlDeltaCom Arbitration").



benchmarks and enforcement mechanisms to ensure that BellSouth provides

nondiscriminatory access to its network elements as required by the Telecommunications

Act of 1996.2 Concurrent with the establishment of this docket, the Authority adopted, as

a base, the performance measurements, benchmarks and enforcement mechanisms ordered

inTRA Docket No. 99-00430, the BellSouthiDeltaCom Arbitration.3 The Authority

appointed Director H.·· Lynn Greer, .Jr. to serve .as the Pre-Hearing Officer in ·this

proceeding.

On March 12, 2001, the Executive Secretary issued a Notice requesting comments

from. all interested parties on the following issues:

1. Should the performance measurements, benchmarks and
enforcement mechanisms as adopted be revised? If so, specify what
changes should be made and provide supporting rationale.

2. . .Should a change control process be considered in this docket? If so,
provide supporting rationale and details of the process you recommend.

AT&T Communications of the South Central States, Inc. ("AT&T"), ATM-Discount

Communications, .Inc. ("ATM-Discount"), the CLEC Coalition,4 ACCESS . Integrated

2 This docket was created, .in large part, as a response to a request by BellSouth through its Petition filed in
TRA Docket No. 00-00392 (BellSouth Telecommunications, Inc. Petition to Convene Generic Docket and to
Resolve F'ending Arbitration Issues). In that Petition, and in subsequent filings in TRA Docket No. 99­
00430, the BellSouthlDeltaCom Arbitration,. and in this docket, BellSouthexpressed its desire that the TRA
resolve •. arbitration issues of performance measurements, benchmarks .and enforcement. mechanisms in a
generic docket, .rather than on. a piecemeal basis. This docket is in essence an extension of the
BellSouthiDeltaCom Arbitration. in that the Authority ordered that "[t]hese measures and mechanisms (in
DeltaCom) should remain in effect permanently or. until this Authority conducts a generic proceeding to
adopt permanent performance measures. and enforcement mechanisms applicable to all CLECs."
BellSouthlDeltaComArbitration (Interim Order) (Issued August 11,2000) p. 12.
3 BellSouthlDeltaCom Arbitration (FinalOrderofArbitration) (Issued February 23,2001); see also (Order
on Reconsiderationand Denying Joint Motion) (Issued June 26, 2001) pp. 7-8.
4 The following providers are. members of the CLEC Coalition: AT&T, ACCESS Integrated Networks, Inc.,
the Association .. of .. Communications Enterprises, Birch Telecom of the South, Inc., Brooks Fiber
C0mtllunications .of Tennessee, DIECA Communications d/b/a COVAD Communications Company, ICG
Communications, Inc., MClmetro Access Transmission Services,· LLC, Mpower Communications
Corporation, Time W~er Telecom of the Mid-South, L.P. and XOTennessee, Inc.
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Networks, Inc. ("ACCESS") and BellSouthTelecommunications, Inc. ("BellSouth") filed

Comments on April 6, 2001.

At a Pre-Hearing Conference held on May 1,2001, the Pre-Hearing Officer granted

Petitions to Intervene filed by the following parties: ACCESS, the Association of

Communications· Enterprises, Inc., AT&T, ATM-Discount, BellSouth, Birch Telecom of

the South, Inc. ("Birch"), Brooks Fiber Communications of Tennessee, Inc., DIECA

Communications d/b/a COYAD Communications Company ("COVAD"), ICG

Communications, Inc.,·· MClmetro Access Transmission Services, LLC "(MICmetro"),

\

Mpower·.· Communications Corporation ("Mpower"), NewSouth Communications,

Southeastern Competitive Carriers Association ("SECCA"), Time Warner·Te1ecom of the

Mid-South, L.P. ("Time Warner") andXO Tennessee, Inc. ("XO").

The Pre-Hearing Officer also established a procedural schedule and took judicial

notice of the record in the BellSouth/DeltaCom Arbitration. After considering the parties'

cOmments, the Pre-Hearing Officer decided to remove Issue No.2 ("change control") from

this docket. Finally, the Pre-Hearing Officer encouraged the parties to file joint

stipulations on those performance measurements adopted in the BellSouth/DeltaCom

Arbitration to which they had no objection. The procedural schedule required the parties

to file all pre-filed direct testimony by July 9, 2001 and all pre-filed rebuttal testimony by

August 3, 2001.

On June 15, 2001, the Pre-Hearing Officer issued the Initial Order on Discovery

Disputes. In addition to resolving controversies arising during discovery, the Order

modified dates in the procedural schedule requiring all pre-filed direct testimony be filed

by July 16, 2001 and allpre-filed rebuttal testimony by August 10, 2001. On July 16,
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2001, the .CLEC Coalition· filed the testimony of Cheryl Bursh and Robert Bell, Ph.D.

Birch filed the testimony of Tad Jerret Sauder, COYAD filed the testimony of Thomas E.

Allen, ACCESS filed the testimony of Rodney Page, ATM-Discount filed the testimony of

Morris "Nick" Harris, Time Warner filed the testimony of Tim Kagele, WorldCom, Inc.

filed .the testimony of Karen Kinard, and BellSouth filed the testimony of Edward J.

Mulrow, Ph.D. and David A. Coon.

On July 31, 2001, the Authority issued a Notice informing the parties that a hearing

in· this. docket was scheduled from August 20 through. 24, 2001. BellSouth filed the

Rebuttal testitnony of David Coon, Edward Mulrow, Ph.D., Ronald Pate and William

Taylor, Ph.D. Birch filed the Rebuttal testimony of Tad Jerret Sauder on August 10, 2001.

WorldCom, Inc. filed the Rebuttal testimony ofKaren Furbish.

On August 10, 2001, KMC Telecom III, Inc. and KMC Telecom V, Inc. filed a

Petition for Limited Intervention, which was granted by the Pre-Hearing Officer on August

13, 2001. On August 15,2001, the Pre-Hearing Officer granted US LEC of Tennessee's

("US LEC") Petition to Intervene, which was filed on June 28, 2001. Also, on August 15,

2001· the Pre-Hearing Officer granted Mpower's Motion to Withdraw Petition to Intervene.

Mpower's. motion was based on its assertion that it would no longer provide service in

Tennessee.

On August 15,2001 all parties sponsoring witnesses filed a Motion to Establish

OrderofParties and Witnesses. The Pre-Hearing Officer granted the Motion on August

16,·2001 and established the order of parties and witnesses to be presented at the Hearing.

On August 16, 2001,··the Pre-Hearing Officer also issued a Notice requiring the parties to

complete a Matrix,attached to· the Notice, prior to the outset of the Hearing. The Matrix

4



listed performance measurements, benchmarks and enforcement mechanisms adopted in

prior TRA ·Orders.· The. parties were asked to identify whether they agreed or disagreed

with the Baseline Measures included therein and, ifnot, to propose an alternative.

On August 16, 2001, Broadslate Networks. Inc. {"Broadslate"} filed a Petition to

Intervene.· On August 17, 2001, Broadslate filed aMotion to Submit Direct Testimony,

seeking to file the testimony of John Spilman,Broadslate's Director of Regulatory Affairs

and Industry Relationsconcerning fOUf incidents of purportedly anti-competitive conduct

on the part of BellSouth or its agents. BellSouthfiled its Response to Broadslate's

Petition to Intervene and the Motion to Submit Direct Testimony. BellSouth opposed both

filings.

The Hearing of August 20 through August 23, 2001

The Hearing in this docket was held before. the Directors of the Authority. from

August20 through August 23,2001. The parties in attendance at the Hearing included:

BellSouth Telecommunications, Inc. - Guy M. Hicks, Esq., 333 Commerce Street, 22ud

Floor, Nashville, TN37201-3300and Phillip Carver, Esq. and R. Douglas Lackey, Esq.,
675 West Peach Street, Suite 4300, Atlanta, GA 30375;

AT&T Communications of the South Central States, Inc. - James P. Lamoureux, Esq.,
William Prescott, Esq. and Michael Hopkins, Esq., 1220 Peachtree St., N.E., Room
8990, Atlanta, GA 30309;

Time Warner Telecom of the Mid-South, L.P. and NewSouth Communications - Charles
B.Welch,Jr., Esq., Farris, Mathews, Brannan, Bobango & Hellen, 618 Church Street,
Suite 300, Nashville, TN 37219;

ACCESS Integrated Networks, Inc., ATM-Discount Communications, Inc., Birch Telecom
ofthe South, Inc., Broadslate Networks, Inc.,DIECA Communications d/b/a COVAD
Communications .. Company, ICG..Communications, Inc., .Southeastern Competitive
Carriers Association, US ·LEC of Tennessee, and XO Tennessee, Inc.- Henry Walker,
Esq., Boult,Cummings, Conners & Berry, 414 Union Street, Suite No. 1600, Nashville,
TN 37219-8062.

MCIWorldCom- Susan Berlin, Esq., 6 Concourse Parkway, Atlanta, GA 30328.
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KMCTelecom III, Inc. and KMC Telecom V, Inc. -H. LaDon Baltimore, Esq., Farrar &
Bates, 211 7th Ave., Nashville, TN, 37219.

As a preliminary matter, the Directors granted Broadslate's Petition to Intervene and

denied itsMotion to Submit Direct Testimony, finding that the filing was untimely.

At the Hearing, BellSouth presented the following witnesses: William E.Taylor,

Ph.D., Ronald M. Pate, David A. Coon and Edward J. Mulrow, Ph.D. Mr. Pate addressed

primarily the issues of change management and service request flow-through issues. Dr.

Taylor addressed economic issues related to the performance plan adopted in the

BellSouthlDeltaCom Arbitration. Mr. Coon testified regarding proposed changes to the

perfonnance measurements and enforcement mechanisms adopted in the

BellSouthlDeltaCom Arbitration. Dr. Mulrow, a Manager for Ernst & Young, testified on

the statistical methodology for determining whether BellSouth is providing parity and

BellSouth's proposed penalty calculation.

Rodney Page testified. on behalf of ACCESS regarding difficultiesACCESS has

experienced in· accessing BellSouth's operational support systems. Tad Jerret Sauder

testified on behalf of Birch regarding its proposed changes to the performance measures

adopted in the BellSouthlDeltaCom Arbitration. Thomas E. Allen, Jr.'s testimony on

behalfof COYAD focused on several metrics that he asserted would ensure that providers

of digital subscriber line ("DSL") receive nondiscriminatory treatment. . Morris Harris

testified regarding difficulties with BellSouth's operational support system experienced by

ATM-Discount, a localexchange reseller. Tim Kagele testified on behalf of Time Warner,

requesting .. that·· high··· capacity·. special access services provided by BellSouth be

incorporated into this docket. Karen Kinard testified on behalf of MCIWorldCom in

support of .. certain changes to the performance measurements adopted in the
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Bel1SouthlDeltaCom Arbitration and adopted the testimony of Karen Furbish on. special

access. R.obert Bell, Ph.D., and Cheryl Bursh testified on behalf of AT&T. Dr. Bell

proposed changes to the statistical methodology adopted in the BellSouthlDeltaCom

Arbitration and Ms... Bursh .proposed changes to. the enforcement mechanisms adopted in

the BellSouthlDeltaCom Arbitration. The CLEC witnesses generally supported the results

of the BellSouthlDeltacom Arbitration with some modest revisions.

The .Authority adjourned the Hearing upon the. completion ·of all testimony on

August 23, 2001. On October9, 2001, BellSouth, WorldCom, the CLEC Coalition, Birch

and Time Warner filed Post-Hearing Briefs.

Findings of Fact and Conclusions of Law

A. Introduction and Defmitions

In 1995, the General Assembly enacted the Tennessee Telecommunications·Act of

1995 (the "1995· Act"), which significantly altered the manner in which Tennessee

regUlated public. utilities.s The passage of .the .1995 Act reflected.· a new policy in

Tennessee telecommunications regulation that. encouraged·greater competition for local

telecommunications services and. eased certain· traditional regulatory constraints on .local

telephone companies.6

Congress adopted a similarly pro-competitive policy a year later with the passage

ofthe Telecommunications. Act of 1996 (the "1996 Act"). The 1996 Act fundamentally

restructured local telephone markets by ending the monopoly of local service held by the

5 See 1995 Tenn. Pub. Acts,ch. 408; Tenn. Code Ann. §65-5-201 et seq.
6 See Bel/South Telecommunications, Inc. v. Greer,972 S.W.2d 663,666 (Tenn.Ct App. 1997); Tenn. Code
Ann. § 65-4-123.
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incumbent· Bell operating companies.7 Congress· designed the 1996 Act to "open[ ] all

telecommunications markets to competition," by establishing "a pro-competitive, de-

regulatory national policy framework" .. that sought to eliminate the barriers that CLECs

faced.in offering competing local telephone service.8

To stimulate effective competition, the 1996 Act requires incumbents to offer

CLECs three means of gaining access to local telephone networks: [1] by selling local

telephone services to the CLECs at wholesale rates for resale to end users; [2] by leasing

network elements toCLECson an unbundled basis; and [3] by interconnecting a

requesting·CLEC's network with their own.9 Network elements.and interconnection must

be offered ·...·· •• at "rates, tenns, and conditions that are •• just, reasonable, .and

rtondiscriminatory."l0 Further, the 1996 Act allows incumbents to enter the long.distance

market only .after satisfying certain statutory. conditions, including. providing

nondiscriminatory access to network elements in accordance with the requirements of 47

U.S.C~ ·§§251(c)(3) and 252(d)(l) and receiving the approval of the Federal

Communications Commission ("FCC").ll "The purpose [of these requirements]· is to

encourage these locally-dominant companies to open up their local markets to competition

while preventing them from curtailing competition in the long-distance market or unfairly

leveragingtheirownentry into that market.,,12

7 See47 U.S.C. § 151 et seq.,' see also In theMatter ofBell Atlantic New YorkforAuthorization under
Section 271 ofthe Communications Act, 220 F.3d 607,611 (D.C. Cir.2000).
8Id. (quoting S. Conf. Rep. No. 230, 104th Cong., 2d Sess. 1 (1996)).
9Id. (citing 47 U.S.C.§ 251(c)(2)-(4)).
10 47 U.S.C. § 251(c)(2)(D), (c)(3).
11 . See 471).8 .C. § 271. A consentdecree arising from a 1982 antitrust suit brought bythe Departmentof
Justice permitted incumbents. to provide local service.in. their respective. regions, but. barred them from
providing long distance services. See SBC Communications, Inc. v. FCC, 138 F.3d 410, 412 (D.C. Cir.
1998).
12 AT&TCorp. v. U.S. West Communications, Inc., No. C98-634WD, 1998 WL 1284190 at *1 (W.D. Wash.
June 4, 1998).
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To implement the 1996 Act, Congress sought the assistance of state regulatory

agencies.. In whathas been tenned "cooperative federalism,,,13 Congress

partially flooded the existing statutory landscape with specific preempting
federal. requirements, deliberately leaving numerous islands of State
responsibility ... No generalization can therefore be madeabout .where, as
between .•federal and State agencies, responsibility lies. for decisions. The
areas ofresfonsibility are a patchwork and the dividing lines are sometimes
murky .... 4

Certain provisions of the 1996 Act, such as those related to arbitrating and

approving interconnection agreements, mandate that State commissions apply federal law

within their existing State procedural structures. 15 In some instances, federal preemption is

deferred and conditional, triggered on a·case-by-case basis. 16

The Authority's duty to·ensure that the.CLECs have nondiscriminatory access to all

essential unbundled network element ("UNE") processes, including pre-ordering, ordering,

provisioning, maintenance and repair and billing, is cognizable under both state and. federal

law. 17
.Consistent with this responsibility, the Authority has established cost based UNE

rates and arbitrated numerous interconnection agreements between BellSouth and the

CLECs.

13 Southwestern BellTelephone Co. v. Connect Communication Corp., 225 F.3d 942, 948 (8th Cir.·2000).
14 Bell Atlantic Maryland, Inc. v MCIWorldCom, Inc., 240 F.3d 279, 300 (4th Cir. 2001), cert. granted sub
nom., Verizon Maryland Inc. v. Public Service Comm'n ofMaryland, 122 S.Ct. 679, 151 L.Ed~2d 591 (2001).
15 See 47U.S.C.§ 252(c), (e); see also, e.g., 47 U.S.C~ § 251(t)(mandating that State commissions conduct
inquiries. for the. purpose of terminating rural telephone company exemptions); 47 U.S.C. §332(c)(7)
(requiring local zoning boards to apply federal procedural standards in approving the siting of
telecommunications towers and facilities).
16See, e.g., 47 U.S.C. § 252(e)(5) (directing the FCC to issue an order "preemptingthe State commission's
jurisdiction" over a proceeding if the State commission "fails to act to carry out its responsibility"); 47
U.S.C. § 253(d) (directing the FCC to "preempt the enforcement" of any State statute or regulation that has
the .effect ofdenying a carrier the ability to provide any interstate or intrastate telecommunications service).
17 See Tenn. Code Ann. §§ 65-4-123, 65-4-124(a) and (b); 47.U.S.C. §251; Direct testimony of Cheryl
Bursh (filed July 16, 2001) p. 4; Direct testimony of David Coon (filed July 16, 2001) pp. 3-4; Direct
Testimony of Karen Kinard (filed July 16, 2001) pp. 61-2; Rebuttal testimony of William Taylor (filed
August 10,2001) p. 4; Hearing testimony ofWilliam Taylor (August 21,2001) pp. 15~6.
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The purpose of performance measurements, benchmarks and self-effectuating

enforcement mechanisms is to provide a mechanism for· establishing, assessing and

enforcing the level of service BellSouth provides to CLECs to assure nondiscriminatory

access to all essential UNEs. 18 Absent nondiscriminatory access to these UNEs, the

CLECs'ability to offer Tennessee consumers quality service in a timely manner is limited,

thereby thwarting the. statutorily mandated policy of fostering competition among

.telecommunication service providers.

The performance measurements, benchmarks and enforcement mechanisms

adopted herein also provide a vehicle for determining whether BellSouth provides

nondiscriminatory access to its network elements, one of the requirements that must be

satisfied before BellSouth's application to provide interLATA long distance service

pursuant to 47 U.S.C. § 271 can be approved. In addition, the performance plan

establishes a system of enforcement mechanisms to deter backsliding once BellSouth earns

§ 271 approval in Tennessee. The performance plan provides a framework for gathering

and utilizing all. relevant information and includes proper and effective incentives for

BellSouth to provide CLECs nondiscriminatory access to its network. In. addition, the

performance plan provides BellSouth and the CLECs with a stable and enduring reduction

in regulatory uncertainty until competitive market forces can substitute.for the performance

plan. These are the fundamental characteristics of a successful performance plan, which is

essential to the rapid and robust evolution of local and long distance competition in

Tennessee.

Performance measurements, which are also called metrics or measures, refer to the

various elements of BellSouth's UNE processes, including pre-ordering,ordering,

18 See Tenn. Code Ann. § 65-4-124(a) and (b).
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provisioning, maintenance and· repair and billing, that are measured to glean the data in

ways that allow assessment of the levels of service BellSouth·· provides to CLECs.

Performance measurements are evaluated through the use of benchmarks or parity

standards which represent levels of service that BellSouth must meet in· order to provide

nondiscriminatoryaccess to applicable UNEs.

A· benchmark is. an absolute standard usually related to the amount of time

BellSouth takes to perform a particular function and the accuracy with which BellSouth

performs.· A parity standard is. a relative standard that requires BellSouth to provide

service to CLECs that is in parity with the service that BellSouth provides to its retail

operations. When parity standards are imposed both CLEC performance and BellSouth's

retail performance must be measured. Enforcement mechanisms provide the means for

imposing remedies as incentive for BellSouth to meet the established benchmarks.

A· single performance measurement may be broken down into sub-measurements,

or components of the aggregate. measure, that provide more precise information about

performance. This process is called disaggregation. For example, an aggregate

measurement of the. average installation time for all lines may be broken down into a

disaggregated measurement ofbusiness and residential lines. Breaking the total of all lines

into such categories provides more specific data for measuring performance. The business

lines could be further disaggregated by type, such. as "Plain Old Telephone Service"

(POTS), Centrex, or· xDSL, to show levels of service provided for specific products. 19

19 POTS is an acronym for basic telephone service supplying a standard, single telephone line with no
features. Centrex is a business telephone service offering a single line telephone service to individual desks
with features. xDSL is a generic digital subscriber line that includes ADSL, asymmetric digital subscriber
line, HDSL, high-bit rate digital subscriber ·line, IDSL, integrated digital subscriber line and .SDSL,
symmetrical digital subscriber line.
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Disaggregation provides specific infonnation that might otherwise be lost· in an aggregate

measurement. Thus, disaggregation is useful when trying to pinpoint a problem or in

assessing enforcement mechanisms because it ensures that poor· .perfonnance in one

product .type is not aggregated with superior. service of another unrelated product type.

Suchaggregation couldmask either particular strengths or particular defects in BellSouth's

perfonnance.

Certain perfonnancemeasurements included.. in the attached· exhibits are

categorized as "parity by design." A parity by design measure occurs when BellSouth and

CLEC orders are •processed in a manner .that makes it. impossible for BellSouth to

distinguish between the two, making discrimination impossible.

Business rules provide the specifics required to completely understand all aspects

of the perfonnance measurements. For example, business rules define exactly when the

time periods for measuring intervals begin and end.

Special access is any dedicated line from a customer to interexchange carriers

provided bya local telephone company.20 Its. components include local loops, interoffice

transport andmultiplexing.21

B. The Perform.ance Measurements, Benchmarks and Enforcement Mechanisms
Ordered in The BellSouth/DeltaCom Arbitration

Concurrent with the establishment of this docket, the Authority.adopted·as a base

or starting point, the perfonnance measurements, benchmarks and enforcement

mechanisms ordered in the BellSouthlDeltaCom Arbitration pursuant to 47 U.S.C. § 252.

20 See Harry Newton, Newton's Telecom Dictionary,. 640 (Telecom. Books. 1998); .. see also Rebuttal
testimony of Karen Furbish (filed August 8, 2001) (Attachment 2, entitled: "Measurements & Standards in
the. Ordering, Provisioning and Maintenance and Repair ofAccess Service") p. 4.
21 Rebuttal testimony ofKaren Furbish (filed August 8, 2001) p. 4.
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The perfonnance measurements adopted in the BellSouth/DeltaCom Arbitration included

the Service Quality Measurements (SQMs) proposed by BellSouth, withrevisions to three

measures. The· Authority also adopted twenty-six additional perfonnance measurements

from the Texas Perfonnance Plan.22

In· the BellSouth/DeltaCom Arbitration, the Authority concluded that all

measurements should be reported at the Tennessee level and that BellSouth's data should

be used for all calculations and measurements?3 BellSouth was also required to provide

the CLECswith the raw data and actual values used in calculating BellSouth's reported

results.24 These data were ordered to be provided in a readily accessible mode, such as the

Internet, and be presented in a manner to allow CLECs to manipulate the raw data and

create their own reports.

The Authority then adopted specific benchmarks proposed by DeltaCom for

measures lacking a BellSouth retail analog. For measures with comparable retail

BellSouth analogs, the. Authority detennined to assess parity by utilizing the Truncated Z

testing methodology as proposed by BellSouth with the parameter 0, delta, set to 0.25. The

Truncated Z methodology was adopted to assess whetherBellSouth is providing service to

22 See In the. Matter of Application of SBC Communications, Inc., Southwestern Bell Telephone Co.,
Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell· Long Distance Pursuant to
Section 271 of the Telecommunications Act of1996 to·Provide In-Region, InterLATA Services in Texas, 15
F.C.C.R.18,354, 15 FCC Rcd.18,354,2000 WL 870853 (Memorandum Opinion and Order) (released June
30, 2000) , 427. The final Texas Perfonnance Plan is .included in the record of In Re Petition by ICG
Telecom Group, Inc. for Arbitration ofInterconnection Agreement with BellSouthTelecommunications, Inc.
Pursuimtto Section 252(b) ofthe Telecommunications Actof1996,DocketNo. 99-00377. The Arbitrators in
the BellSouthlDeltaComArbitration took judicial notice of the ICG record without objection by the parties.
See BellSouth/DeltaCom Arbitration (Final Order ofArbitration) (filed February 23,2001) pp. 2-3.
23 See BellSouth/DeltaCom Arbitration (Final Order ofArbitration) (filed February 23, 2001) pp. 5-7.
24 See id., p. 5.
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CLECs at parity with its own retail unit.25

In the BellSouthiDeltaCom Arbitration, the Authority· adopted· a· two-tiered, self-

enforcing remedy plan. Under this plan, payments imposed upon BellSouth for Tier 1

violations are paid directly to. the· affected CLEC. Assessments for Tier 2 violations are

paid directly to·. the TRA.Tier. 1· enforcement mechanism < payments are triggered if a

standard or benchmark iSllot achieved and are calculated separately for each individual

CLEC. Performance levels that fall below the standard or benchmark for three (3)

consecutive... months trigger Tier 2 payments. The enforcement plan in the

BellSouthiDeltaCom Arbitration was designed to assess payments on a per-measure basis,

thus, the assessment is levied regardless ofthe levels ofdisaggregation orvolume.

In the· BellSouthiDeltaComArbitration, the Authority adopted an overall cap .on

enforcement mechanisms of twenty percent (20%) of "Net Returns" .using ARMIS· data

verification of the Tennessee-specific, monetary amount.26 Upon approval of interLATA

authority pursuant to 47 U.S.C. § 271, the overall cap will increase to thirty-six percent

(36%) of "Net Retum" using ARMIS data for verification of the Tennessee-specific,

monetary amount. The Authority, however, approved a waiver provision to relieve

2S The Truncated.Z methodology is a statistical.approach to assess performance.•••• The results produced.by the
methodology are. themselves. statistical measures. The. parameter 0, .. delta,· central to. the Truncated Z
methodology, is used to determine whether differences in service received by ILECs relative to CLECs is
material, i.e., servic.es are provided at parity. The choice ofo, delta, defines the range ofoutcomes. For
example, ifBellSouth provides lower service levels to CLECs it may be judged to be a statistical variation
rather than ... a. failure to provide parity. Lower values of 0, delta,. require BellSouth to more closely
approximate or exceed the level ofperformance it provides to itself in order to be found to provide parity
service. to CLECs. .. Larger values for 0, delta, allow BellSouth greater leeway to provide service at a lower
level to .the. CLECs than itself, while statistically still providing parity service .. under the Truncated Z
methodology. Althougha measurement may indicate that BellSouth provided service to a CLEC at a level
lower than the qualityitprovided to itself, this measurement may not imply that BellSouth is not providing
service at parity.
26 ARMIS isan acronym for Automated Reporting Management Information System. ARMIS reports
contain key financial, .operational, infrastructural. and service quality control information on the largest
incumbent local exchange carriers in a standard format.
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BellSouth of its liability under Tier 1 and Tier 2 in cases where. BellSouth's perfonnance

failure is caused by circumstances beyond BellSouth,s control.

c. The Positions of the Parties

(1) BellSouth

In thisdocket, BellSouth contends that the perfonnance measurements, benchmarks

and enforcement mechanisms adopted in the BellSouth/DeltaCom. Arbitration require

revision in three primary areas. First, BellSouth asserts that the 1999 SQMs adopted in the

BellSouth/DeltaCom Arbitration must be updated, arguing that. the Authority should use

BellSouth's 2001 ·SQMs. The 2001 SQMs are enhanced by the inclusion of additional

measurements in all categories.27 Second, BellSouth proposes the elimination of a number

C?f perfonnance measurements previously ordered by the Texas Public Service

€ommission, arguing that the measurements are unnecessary or duplicative and do not

reflect changes in BellSouth's definitions and business rules.28 Third, BellSouth seeks

revision of the enforcement mechanisms adopted in the BellSouth/.DeltaCom Arbitration,

arguing that those enforcement·mechanisms ar~ excessive and are not limited to those "key

process measures in areas that affect customers.,,29 In support of its position, BellSouth

maintains that the.FCC rejects·the argument th~t all measures used to monitor perfonnance

27 Directtestimony ofDavid A. Coon (filed July 16, 2001)pp.l-l through 1-14.
28 Direct testimony ofDavid A. Coon (filed July l6,·200~)pp. 30-32,43.
29 Direct testimonyof David A. Coon (filed July 16, 20(1) pp. 22-23. BellSouthidentifies four situations in
which it believes that a measurement should not have enforcement mechanisms: (1) where a measurement is
~uplicative or correlated withothermeasurements to avoid imposing more than one penalty for the same
event; (2) where specific CLEC identification cannotbe made (which would preclude Tier 1 enforcement
niechanisms); (3)·where· a measure is diagnostic only; and (4) where the measurement is of a process that is
i~ parity by design.
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should be included in the enforcement plan.30

BellSouth proposes that the Authority adopt BellSouth's own Self-Effectuating

Enforcement Mechanism Plan ("SEEM"). Under SEEM, enforcement mechanisms are

attached to only a few of the 1,200 sub-metrics for measuring performance data included in

BellSouth's SQM Plan. In some cases, BellSouth's SEEM applies enforcement

mechanisms· to select individual sub-metrics. In other cases, SEEM applies enforcement

mechanisms to groups .of several sub-metrics?1 Some measurements of BellSouth

wholesale service to CLECs are calculated against a benchmark (e.g., 95%), whereas

others are calculated against parity with the same or similar service BellSouth provides to

its own retail operations. BellSouth claims that it has applied its own experience to

determine suitable levels of disaggregation to provide a meaningful basis with which to

compare CLEC and BellSouth experience.32

Under BellSouth's transaction-based approach,enforcement ·mechanisms are

30 Direct testimonyofDavid A. Coon (filed July 16,·2001) p. 24 (quoting Application ·by Bell Atlantic New
York for Authorization under Section 271 of the Communications Act toProvide In-Region, InterLATA
Service in the StateofNew York, CC Docket No. 99-295, IS FCC Red. 3953, 3989-90, ~ 439 (Released
December 22, 1999) (Memorandum Opinion and Order) ("Bell Atlantic New York Order"). The portion of
the paragraph quoted by BellSouth states:

439. We also believe that the scope of performance covered by the Carrier-to-Carrier
metrics is sufficiently comprehensive,· and that the New York Commission reasonably
selected key competition-affecting metrics from this list for inclusion in the enforcement
plan. We disagree with commenters who suggest that additional metrics must be. added to
the planinorder to ensure its effectiveness, and note that the New York Commission has
considered· and rejected similar arguments. Moreover, we note that the New York
Commission has indicated that it will consider adding new metrics, if necessary, in the
future. Indeed, in light of the ongoing development of xDSL-related measurements related
to xDSL-capable loops in New York, we are· not concerned that the APAP [Amended
Performance Assurance Plan] does not contain such measurements at present. The New
York·Commission. has stated that it. expects to adopt measurements addressing xDSL­
capable loops once their development is complete. Accordingly, we expect Bell Atlantic to
work with the New York Commission in developing performance measurements for xDSL­
capable loops; and to incorporate these measurements into its "Carrier-to-Carrier" reports
and the APAP.

31 Direct testimony ofDavid A.·Coon (filed July 16,2001) pp. 5-10.
32 Id., p. 33.
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detennined by multiplying BellSouth's fee per·affected item (or transaction) by the number

of transactions to be remedied. This plan imposes enforcement mechanisms proportional

to thenumber of transactions that suffer sub-par perfonnance. For measurements in which

a benchmark applies, BellSouth proposes paying a penalty per transaction multiplied by

the numberof transactions that missed the mark. For measurements in which retail parity

applies,BellSouth proposes applying a fonnula to the total number of transactions to

detennine the number oftransactions warranting the imposition of a penalty?3

BellSouth objects to the magnitude of the enforcement mechanisms adopted in the

BellSouth/DeltaCom Arbitration.34 BellSouth ·contends that .the Authority radically

adjusted BellSouth's proposed fee schedule based on DeltaCom's proposed payment

amounts without taking into account the fundamental differences between the BellSouth

and DeltaCom·plans in·tenns of the size of the penalty payments adopted by each plan.

BellSouth maintains that payments under the DeltaCom plan were based solely on whether

a measurement was missed without regard to the number of transactions involved.35

In addition, .BellSouth asserts that an annual absolute cap on enforcement

mechanisms of thirty-six· percent (36%) of its net operating revenues resulting from its

Tennessee operations, applicable only after interLATA authority is granted, is sufficient to

prevent backsliding.36

33 ld., pp...83-84; Exhibit DAC-2, Appendix ·E. BellSouth also· opposes the imposition of enforcement
mechanisms for filing .. late .or .inaccurate reports. BellSouth does not conte~t the necessity for an annual
auditing process to monitor SQMs and reports, but argues that the cost·of audits should be split equally by
BellSouth and theCLECs.
34 Comments ofBellSouth inserted into the matrix requested by the TRA (filed August 20, 200 I) Matrix III
and Appendix 4.
35 Direct testimony ofDavid A. Coon (filed July 16,2001) pp. 85-86.
36Id., pp.25-27.
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BellSouth objects to the levels of disaggregation adopted In the

BellSouth/DeltaCom Arbitration, particularly the decision to disaggregate all measures to

the state leve1.37 BellSouth contends that many of the metrics are. regional and cannot be

reported ona state-specific basis.38 BellSouth also takes issue with the benchmarks

adopted for certain metrics in the BellSouth/DeltaCom Arbitration, arguing that levels of

parity are unreasonable.39

BellSouth accepts the use of the Truncated Z statistical methodology for

determining parity. with the degree of aggregation adopted in the BellSouth/DeltaCom

Arbitration. BellSouth argues, however, that the value of o,delta, was set too low.

BellSouth advocates a value of 0, delta, of 1.0. BellSouth requests that the Authority set a

value of 0, delta, With the understanding that the value would be reviewed in six (6)

months.

Further,BellSouth argues that the.TRA lacks the authority to impose the self-

effectuating enforcement mechanisms ordered in BellSouth/DeltaComArbitration prior to

approval under47 U.S.C. § 271.40 BellSouth contends that the purpose of enforcement

mechanisms is to prevent backsliding after such approval is·obtained and it will consent to

the imposition of enforcement mechanisms only after § 271 approval. BellSouth

challengesthe Authority'sjurisdiction to impose Tier 1 payments that essentially function

as.liquidated damages. BellSouth further asserts that the TRA's authority to impose Tier 2

enforcement mechanisms is limited by Tennessee statutes, specifically, Tenn. Code Ann. §

37 ld., p. 22.
38 ld.,pp. 60-61.
39 ld., p.?!'
40 In a·March 28, 2002 .letter to the Authority, BellSouth stated that to the extent that the GeorgiaPublic
Service Commission adopts modifications to .the· Georgia SQM, BellSouth will agree. to implement such
modifications in Tennessee, including Georgia's Self-Effectuating Enforcement Mechanism Plan.

18



65-4-120, which imposes a statutory maximum penalty of fifty dollars ($50) for each day a

public utility fails to comply with a lawful order, judgment, finding, rule or requirement of

the Authority.

BellSouth maintains that the CLECs· failed to demonstrate the need for performance

measurements for special access services. BellSouth argues that key· measurements are

already provided in the tariffs from which special access services may be obtained.

(2) The CLECs

TheCLECs·· .endorse most of the performance measurements, .benchmarks and

enforcement mechanisms adopted in the BellSouthiDeltaCom Arbitration, but seek some

additional metrics.41 Maintaining that benchmarks must be set at levels that provide them

with a meaningful opportunity to compete, the CLECs propose approximately fifty (50)

benchmarks with all hut a few set at ninety five percent (95%) or above.42 The CLECs

support the adoption of the newer, more expansive SQMs used in reports to the Georgia

Public Service Commission.43 In response to BellSouth's contention that some of the

performance measurements should be eliminated as duplicative or correlated with other

measures, the CLECs maintain that the existing industry-developed correlation analyses

fail· to validate correlation between measures,44 and· no proposal.to. establish correlation

shouldhe undertaken u.ntilthe remedy plan has been in effect for at least six (6) months.45

The CLECs support the level of disaggregation .in the BellSouthiDeltaCom

Arbitration, but proposeto add several new products to the disaggregation.46 In addition to

41 Hearing testimony ofKaren Kinard (August23, 2001) pp. 45-46, 138, 151.
421d., pp.143-144.
43Direct testimony ofKaren Kinard (filed July 16, 2001) pp. 22, 37.
44. Direct .. testimony of· Cheryl.Bursh (filed July 16, ·2001) pp. ·10-11; Rebuttal. testimony of Cheryl Bursh
(filed August 10, 2001)p. 18.
4$ Rebuttal testimony ofCheryl Bursh (filed August 10, 2001) Attachment E.
46 Hearing testimony ofKaren Kinard (filed August 23,2001) pp. 46, 151, 185.
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an annual audit, the CLECs propose that they each I be permitted to request a series of mini­

audits of up to two (2) or ·three (3) per year focused on individual performance

measurements or submetrics.47

The CLECs favor the use of a Modified Z without aggregation, but would accept

the use.of the Truncated Z using the aggregation established in the BellSouthiDeltaCom

Arbitration.48 As to the value of 0, delta, the CLECs support the 0, delta, value of0.25%

adopted in the BellSouthlDeltaCom Arbitration.49

The CLECs propose that the Authority adopt the procedure for calculating Tier 1

remedy payments offered by DeltaCom in the BellSouthIDeltaCom Arbitration in its "Best

and Final Offer," with a few modifications to these remedy payments.50 The CLECs

contendthat Tier 2 enforcement mechanisms should rise proportionately with the severity

of BellSouth's failures and that BellSouth should make higher Tier 2 payments in areas in

which the·CLECs have a lower market share.51

The CLECs assert that the TRA has the legal authority under the

Telecommunications Act of 1996, 47 U.S.C. § 151 et seq., to impose a self-executing

remedy plan without· BellSouth's consent.52 The.CLECs also maintain that the TRA has

this .authority because BellSouth tariffs approved by theTRA contain self-effectuating

performance measures and guarantees. In addition, the 1996 Act requires the TRA to

47 Id., pp. 57, 162.
48Hearingtestimony of Robert Bell (filed August 23,2001) pp. 189-190. The major difference between the
Truncated Z and the Modified Z is in the·method.ofaggregation. For those measures for which BellSouth's
performance for the CLECsexceeds (e.g., is better than) parity,the Truncated Z sets the value of that
measure to zero or "truncates" it before. the aggregation process is carried out. The Modified Z does not. If
there were no aggregation, the methods would be the same.
49 Hearing testimony ofRobert Bell (filed August 23,2001) p.191.
50 Hearing testimony of Cheryl Bursh (filed August 23,2001) p. 216.
51 Direct testimony ofCheryl Bursh (filed July 16,2001) pp. 17-19.
521d. p. 25.

20



arbitrate issues presented. to it by the parties to interconnection agreements. The CLECs

further contend that self-executing remedies are necessary to enforce the market opening

provisions of 47 U.S.C. § 251 and it is useless to create standards without incentives for

BellSouth to abide by them.53

The CLECs also propose that BellSouth pay $5,000 per day for untimely posting of

performance. data •and reports. In instances where BellSouth provides incomplete or

inaccurate performance data and reports, the CLECs contend that· BellSouth should pay

$1,000 per day for each day past the original .. due date .that the reports remain

uncorrected.54

TheCLECs suggest that the Authority adopt a procedural cap on enforcement

mechanisms instead of the absolute cap that BellSouth proposes. They argue. that, under

an absolute cap, •BellSouth could simply calculate its enforcement mechanisms for

providing poor service to· CLECs as a cost of doing business and after BellSouth reaches

its absolute cap, further deterioration in performance becomes irrelevant. Furthermore, the

CLECsmaintain that an absolute cap would create complexity and ambiguity regarding the

apportionment of legitimate remedies amongCLECs,and between the CLECs. and the

State. ..Under· the CLECs' proposal, BellSouth would continue to make Tier 2 payments

into an.interest-bearing registry or escrow account during any proceedings to challenge the

enforcement mechanisms assessed. The Authority would then decide whether, and to what

extent, remedies in excess of the procedural·cap should be paid. Under the CLECs' plan, a

531d.,pp. 3~5.

54 Id.,p. 20.
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procedural cap.would .not .obviate BellSouth's obligation to continue making Tier .. l

payments to individual CLECs.55

Both Time Warner. and WorldCom agree on the need for a performance incentive

plan for high capacity special access services provided by BellSouth through intrastate and

interstate tariffs and that special access services are critical to the development of effective

local and interstate •competition.56 Each propose separate performance measurements.

D. The April 16, 2002 Authority Conference

During. the. April 16, 2002 •Authority Conference, the Directors considered the

adoption· of the performance measurements, benchmarks· and enforcement mechanisms

described in sections E and F below and attached hereto as Exhibit A.. The Directors voted

unanimously .to adopt the performance measurements, benchmarks· and· enforcement

mechanisms set forth in sections E and F. A majorityof the Directors also voted to adopt a

six ·(6) month •review of the performance measurements, benchmarks· and· enforcement

mechanisms.57 The.. Directors also voted .unanimously to adopt a performance

measurement plan for. assessing the availability of intrastate special access services. The

performance measurement plan for intrastate special.access services. is attached hereto as

ExhibitB.

E. Standards· and Benchmarks for the· Measurements and the Methodology for
Defming and Calculating Standards and Benchmarks

The comprehensive set of performance measures attached hereto as Exhibit A have

been developed. to establish· and .assess the level of service that BellSouth provides to

55 Direft testimonyofCherylBursh (filed July16,2001) pp. 21-23.
56 Rebuttaltestimony ofKarenFurbish (filed AugustlO, 2001}p. 4.
57 Chairman.I(yle did not vote with the majority on the ground that. she did not support limitations on the
parties' access .. to the •• review process. The Chairman. favored a review process that would permit the
Authol1ityto work with the parties on an as-needed basis.
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CLECs to assure nondiscriminatory· access to· UNEs.58 The benchmarks for the

performance measurements adopted herein represent levels of service that BellSouth must

achieve in order to meet the requirement ofnondiscriminatory access. 59

The performance measurements adopted by the Authority, attached to this Order as

Exhibit A, shall be used to evaluate whether BellSouth is providing nondiscriminatory

access to its network. The Authority declined to adopt the additional metrics proposed by

the CLECs because they are duplicative of those included in the 2001 SQMs proposed by

BellSouth. Nevertheless, certain standards, business rules, and disaggregation levels

proposed by the CLECs have been incorporated· into the ... measurements of

Acknowledgment Message Timeliness, Call Abandonment Rate Ordering and

Provisioning, Percent Firm Order Confirmation, Reject Response Completeness and Speed

of Answer in the Ordering Center. BellSouth's business rules are adopted, with the

modifications included in Exhibit A.60

The Authority's Order in the BellSouth/DeltaCom Arbitration emphasized the

necessity of adopting standards and benchmarks that are specific andmeasureable.61

Consistent with that finding, the Authority adopts· the benchmarks as set forth in Exhibit A,

that represent the most stringent benchmarks that have been adoptedin other BellSouth

states. The primary goal of these benchmarks is to prevent CLECs operating in Tennessee

58 A Tennessee competing carrier that has entered into an interconnection agreement containing language
permittingitto seek the incorporation of the performance measurements, benchmarks and enforcement
mechanisms adopted herein into that agreement may notify BellSouth and the Authority of its position. A
Tennessee competing carrier negotiating. an interconnection agreement has .. an unfettered right, unless it
voluntarily agrees otherwise, to have the performance measurements, benchmarks and enforcement
mechanisms adopted herein become a part of that agreement.
59 See 47 U.S.C. § 251(c)(3).
60 The modifications relate to TN-P-14: Percent of Timely Loop Modification/De-Conditioning on xDSL
Loops and TN-P-16: Service Order Accuracy.
61 See BellSouth/DeltaComArbitration (FinalOrder) (filed February 23,2001) p. 7.
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from receiving service inferior to that which BellSouth provides to itself or CLECs

operating in other states.. Achievement of this goal should assist the state in attracting and

retaining technologically advanced and successful CLECs and business customers.

The Authority further adopts the levels of product disaggregation as provided in

Exhibit· A. These levels of disaggregation are specific to the type of process, such as pre-

ordering, ordering and provisioning. The levels adopted are sufficiently specific to prevent

the masking of discrimination by ensuring that poor performance for one·product· type is

not aggregated with superior service of another unrelated product type. BellSouth shall

report measurement data at the state level and specific to each CLEC and provide the

CLECs with access to the raw data in the electronic medium adopted in the

BellSouthlDeltaCom Arbitration.

The Truncated Z methodology is hereby adopted to assess parity for measures with

comparable retail BellSouth analogs. The parameter 0, delta, is established at 0.25.62

F. Enforcement Mechanisms

The exercise of this agency's·authority to implement" self-effectuating enforcement

mechanisms is consistent with both state and federal law and is justified in this docket by

the unique procedural posture of this case. This docket was opened at the February 21,

2001· Authority Conference as a generic docket in order .to establish ·a uniform set of

performance measurements applicable to all interconnection agreements.63 In creating this

62 The parties presented no evidence demonstrating that the value set foro, delta, inthe BellSouth/DeltaCom
Arbitration. 0.25, was. inappropriate. Further, the statistical methodology for determining 0, delta, is so
complexthat it is very difficult to evaluate the effect of different values of 0, delta, in the absence of actual
experience."· Therefore, the smaller value,·. along with the six month. review, was .chosen to allow for rapid
adjustment if the 0.25 value results in an unreasonable standard forBellSouth's performance.
63 See id.
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docket, the Authority consolidated TRA Docket Nos. 99-00347 and 00-00392.64

Docket No. 00-00392 was commenced upon BellSouth's filing of its Petition to

Convene Generic Docket and to Resolve Pending Arbitration Issues. In its Petition,

BellSouth· requested the TRA Hto convene a generic docket to address perfonnance

measurements and enforcement mechanisms for. the competing local exchange carrier

(HCLEC") industry in Tennessee," and Hto resolve issues raised in pending arbitration

proceedings concerning perfonnance measurements and enforcement mechanisms by

referring those issues ·to the generic docket.,,65 BellSouth stated further,

In this manner, .the Authority can address perfonnance measurements and
enforcement mechanisms in a single proceeding, rather than on a
piecemeal basis, which is .consistent with principles of administrative
efficiency and reasoned decision making.66

In making this request, BellSouth acknowledged that the perfonnance measurements and

enforcement mechanisms in the BellSouthiDeltaCom Arbitration Hwere 'interim' in

nature" and Hshould remain in effect until this Authority conducts a generic·proceeding to

adopt pennanent perfonnance measurements with standards and enforcement mechanisms

applicable to all CLECs.,,67

In its request, BellSouth did not .suggest that· the .Authority should postpone or

delay action until it received FCC approval pursuant to 47 U.S.C. § 271. Rather BellSouth

64· See Third Party ..Testing. of Bel/South Telecommunications Inc.'s Operational Support. Systems, .TRA
Docket No. 99-00347; Bel/South Telecommunications, Inc. Petition to Convene Generic Docket and to
Resolve Pending Arbitration Issues, TRA Docket No..00-00392; see also In Re Docket to Establish Generic
Performance ... Measurements for . BellSouth Telecommunications, Inc". (hereinafter Performance
Measurements Docket)TRA Docket No. 01-00193 (Order Consolidating Docket Nos. 99-0000347 and 00­
00392 into Docket No. 01-00193 and Docket No. 01-00362) (filed May 15,2001) p. 6.
65 See. Performance Measurements Docket.(Petition to .Convene··Generic Docket and.to Resolve Pending
Arbitrationlssues) (filed May 17, 2000) p. 1.
66 Id .(Emphasis added).
67 Id., p. 2· (quoting BellSouthlDeltaCom Arbitration (Transcript ofApril 4, 2000 Proceedings) p. 16).
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urged, "The Authorityshould convene that generic proceeding now.,,68 Further, in asking

for relie:f, BellSouth reiterated that the Authority "should refer all issues relating to

performance measurements· and enforcement mechanisms currently pending in the various

arbitrations to this generic docket.,,69

During the Authority Conference on February 21, 2001, the Directors addressed the

need for resolving performance measurement and enforcement mechanism issues pending

in several dockets. The Authority determined that the establishment of a single set of

performance measurements applicable to·. all interconnection agreements is desirable and

that such· standard measurements would ensure consistency in .the· performance

measurements applicable to all CLECs. .The Authority also found that the adoption of an

ongoing performance measurement program with built-in enforcementmechanisms would

provide the Authority with a tool to assure that BellSouth was offering nondiscriminatory

access to its network in a competitively neutral manner.70

At the February 21, 2001 Authority Conference, the Directors discussed the steps

necessary to ensure. BellSouth's ·compliance with the performance measurements and

unanimously decided to implement these steps in two separate dockets. Specifically, the

Authority consolidated Docket No. 99-00347 (Third Party Testing Of Bel/South's

Operational Support Systems) with Docket No. 00-00392 (Bel/South Telecommunications,

Inc.'s Petition To Convene Generic Docket And To Resolve Pending Arbitration Issues) to

form the single, new docket, No. 01-00193 (Docket To Establish Generic Performance

Measurements, Benchmarks and Enforcement Mechanisms for Bel/South

68Id.
69I d.,p.3.
70 Transcript ofFebruary 21,2002 Authority Conference, pp. 17-18.
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Telecommunications, Inc.) expressly "for the purpose of establishing generic performance

measurements, benchmarks and enforcement mechanisms for BellSouth

Telecommunications, Inc.,,71 Further, the Authority ordered that

A single set ofstandard performance measurements and benchmarks shall
be established in Docket No. 01-00193 with those established in Docket No.
99-00430 (In Re Petition for Arbitration of ITCI\DeltaCom
Communications, Inc. with Bel/South Telecommunications, Inc.· Pursuant to
the Telecommunications Act of1996) being used as the starting point in said
determination.72

The Authority determined that proceedings held in Docket No. 01-00193 would determine

any necessary changes to the base measurements, benchmarks and enforcement adopted in

the BellSouthlDeltaCom Arbitration.

Initially in the BellSouthlDeltaCom Arbitration, BellSouth argued, as it has in this

docket, that because it. did not agree··to proposed enforcement mechanisms in the form of

penalties and liquidated damages, the· TRA did not have the statutory authority to adopt

involuntary, self-effectuating .enforcement mechanisms. The .Authority, however,

specifically found that it had the authority to arbitrate and therefore to impose enforcement

mechanisms.73

During their April 4, 2000·deliberations in the BellSouthlDeltaCom Arbitration, the

Directors, acting as Arbitrators pursuant to 47 U.S.C. § 252, unanimously voted to adopt

performance measurements and benchmarks with enforcement mechanisms, which were to

"be treated as proxy measurements and enforcement mechanisms.,,74 The Directors stated,

71 Performance Measurements Docket (Order Consolidating Docket Nos.. 99-00347 and 00-00392 into
Docket No.OJ-00J93 and Opening Docket No. 01-00362) (filed May 15,2001) p. 9. At this same Authority
Conference, the Authority convened Docket No. 00-00362 for the purpose of determining whether the
Authority could rely on existing data or test results from other states' ass testing and which tests might be
required to be conducted separately in Tennessee.
72 Id.
73 See BellSouthlDeltaCom Arbitration (Interim Order) (filed August 11, 2000) p. 12.
74 Id. (Transcriptof April 4,2000 Proceedings) p. 18.
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"Should this Authority adopt generic measurements and enforcement mechanisms in

another proceeding~ those will replace the proxies adopted in this proceeding.,,75 The

August 11, 2000 Order in the BellSouth/DeltaCom Arbitration memorializing the

Authority's actions stated specifically:

the Arbitrators· find· that the interconnection agreement should .include
performance measures and enforcement mechanisms. These measures and
mechanisms should remain in effect· permanently or. until this Authority
conducts a generic proceeding to adopt permanent performance measures
and enforcement mechanisms applicable to all CLECs.76

The enforcement measures adopted in .this docket arise out of the BellSouth/DeltaCom

Arbitration, are based onthe same authority as that exercised in the BellSouth/DeltaCom

Arbitration and are consistent with state law.

Without a system of enforcement mechanisms, this agency cannot fulfill its

obligation under both state and federal law to ensure that CLECs are able to compete in

Tennessee. Performance measurements, without enforcement mechanisms to provide

explicit, concrete consequences for unsatisfactory performance, are virtually meaningless.

Accordingly, the Authority adopts a transaction-based remedy plan consisting of Tier 1

and Tier 2 enforcement mechanisms. Tier 1 enforcement mechanisms, payable to the

CLECs, ·are triggered if a benchmark is not achieved at the lowest·level ofdisaggregation.

Tier 2 enforcement mechanisms, payable to the Authority, are triggered if performance

falls below the established benchmark for three (3) consecutive months.77 BellSouth's

75 Id.

761 d. (Interim Order) (filed August 11, 2000) p. 12. BellSouth moved for reconsideration of the Interim
Order,but did not challenge the TRA's· authority to establish enforcement mechanisms. Instead, BellSouth
asked the Authority toreconsider its decision on the ground that it did not want to be required to put SQMs
into place on an "interim basis" while the Authority was in the process of considering the establishment of
performance measurements, benchmarks and enforcement mechanisms in a generic docket. Bel/South's
Motionfor Reconsiderationand Clarification (filed August 28,2000) p. 17.
77 The performance measurements included in Exhibit A are limited to those determined to be truly customer
impacting. Measurements that are truly diagnostic or are parity by design carry no enforcement mechanisms.
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proposed categories and remedy amounts are adopted,with the inclusion of "database

updates" as a category as set forth in Exhibit A.

Tier. 2 enforcement mechanisms represent a. designated .payment·· to .the state

resulting from BellSouth's systemic failure to provide adequate service to the CLEC

community. ... Accordingly, the Tier 2 enforcement mechanisms rendered in this generic

docket are.tnandatory and not subject to negotiation by parties. While a CLEC· may

negotiate Tier 1 enforcement mechanisms .that differ from those .ordered in this docket in

order to gain favorable concessions from BellSouth, BellSouth· shall continue measuring

performance·· to that· particular CLEC .regardless of the·agreement reached. between the

parties.78 Tier 2 enforcement mechanisms, which evaluate the overall service provided to

all CLECs, cannot be calculated without such data for all CLECs, even those entering into

separate agreements with BellSouth as to· Tier 1 payments. Moreover, the continued

requirement of collecting performance data for a CLEC opting out of Tier 1 payments.still

gives BellSouth the incentive· to provide adequate service to that particular CLEC due to

the presence the Tier·2 enforcement mechanisms.

BellSouth··.shall file· monthly reports detailing the amount of Tier 1 payments made

and/or due for failed performance. This report shall include detailed calculations for each

Tier 1.mechanism triggered and paid to each CLEC and the associated benchmark.missed

and.the ·dollar amounts· paid to each .CLEC for missing associated benchmarks. The report

shall also include detailed calculations for Tier 2 payments triggered due to failed

performance. BellSouth·shall provide. this report to individually affected CLECs· and the

78 The continued measuring and reporting of performance after a negotiated settlement shall be consistent
with this Order and its Exhibits.
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TRA in conjunction with any .and all payments.79 Reports·and payments for failed

performance shall be submitted no later than thirty (30) days after the end of the month to

be reported. For example, the report and payments of June's performance will be due no

later than July 30th
• Enforcement mechanism payments shall be kept separate from other

billing practices. A "bill and keep" approach is prohibited.

The overall cap on .enforcement mechanism payments shall be· equal to twenty

percent (20%) of BellSouth's "net return" using ARMIS data verification. The cap shall

increase to thirty-six percent (36%) after BellSouth receives approval of interLATA

authoritypursuant t047 U.S.C. § 271.80

The waiver process adopted in the BellSouthlDeltaCom Arbitration is adopted here.

This includes a provision to relieve BellSouth of its liability for Tier I and Tier 2

enforcement mechanisms in cases when BellSouth's performance failure is caused by

circumstances beyond BellSouth's control.81

G. Special Access Services

The same rationale for establishing performance measurements forUNE processes

supports the establishment of performance measurements for special access services.

Monitoring special access services will promote competition,. prevent discrimination in

both local and long·distance markets and provide BellSouth with an incentive to maintain

79 In the event that BellSouth·fails to provide timely reports as required herein, the TRA,·on its own motion
or upon that of the parties, may take appropriate action to require BellSouth to comply with this Order.
so The·· potential· exists for the cap to be reached and BellSouth's conduct thereafter to deteriorate. In the
event of such an occurrence, the TRA, on. its own motion or upon. that ofthe parties, may take appropriate
action to require BellSouth to comply with the performance measurements provided in this Order.
SI IfBellSouth withholds payment due under the enforcement mechanisms adopted herein on the ground that
its .. failure to conform .to this Order was. due to circumstances beyond its control· and, after notice and a
hearing, the Authority, upon its own motion or that of an interested party, subsequently determines that
BellSouth did not act not in good faith in pursuing the waiver process, the Authority may take appropriate
action.
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high levels of service after it receives approval under 47 U.S.C. § 271. TheDirectors

adopt, .with modifications stated during the Authority Conference, the performance

measurements contained in the document entitled "Measurements & Standards in the

Ordering, Provisioning and Maintenance and Repair of Access Service," which is attached

as· Attachment 2 to the Rebuttal testimony of WorldComwitness Karen Furbish. .These

performance measurements, with the modifications, are attached hereto as Exhibit B.

H. Required Filings

During the deliberations, the parties were directed to submit to the Authority

business rules for the adopted measurement "Percent of Timely Loop

Modijication/DeConditioning on xDSL Loops "and proposed revisions to the business

rules clarifying the "statistically valid" sampling techniques for the adopted measurement

"Service Order Accuracy. "

BellSouth shall submit to the Authority a detailed plan to expand the number of

products eligible for flow-though as listed in its LSR Flow-Though Matrix. The percent of

products eligible shall be increased from fifty-seven percent (57%) to ninety-five percent

(95%). BellSouth shall include in this filing a description of the methods it intends to use

to improve its systems to expand the number of product types eligible for flow-through and

a time-table for such improvement. This plan shall be submitted to the Authority within

ninety (90) days from the date the Authority issues this Order.

I. Audits

Annual audits of the data gathering and collection process shall be conducted by an

independent third party auditor. The initial audit shall commence twelve (12) months from

the date the Authority issues this Order. BellSouth shall pay fifty percent (50%) of the cost
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of the audit. The remaining costs shall be divided equally among other parties to this

action.

J. Dates of Implementation

The Exhibits attached hereto include a· number of implementation dates. For

example, the implementation date of"Average Response Time and Response Interval (Pre­

Ordering/Ordering" is "Ten (I0) .days . after the Authority· issues .. a final order, unless

otherwise ordered. ,,82 The time for calculating each of the implementation dates included

in Exhibit A and B shall commence on the date the Authority issues this Order.

K. Six Month Review

In .recognition that the telecommunications environment continues to evolve and

the needs of the parties may change, the Authority adopts a review process to evaluate and

appropriately revise, if necessary, the performance measurements, benchmarks and

enforcement mechanisms, including the overall· cap, adopted herein. The initial review

shall commence six· (6) months from the date this Order is issued. Subsequent reviews

shall be conducted annually from the date this Order is issued. During the review process,

the Authority will solicit comments from the parties regarding the efficacy. of the

performance measurements, benchmarks and enforcement mechanisms.

IT IS THEREFORE ORDERED THAT:

1. The performance measurements, benchmarks and enforcement mechanisms

set forth in Exhibit A (attached hereto) are hereby adopted and shall be implemented as

stated in Exhibit A. The time for calculating each of the implementation dates included in

82 Exhibit A, pp. 6, 7.

32



Exhibit A shall commence from the date the Authority issues this Order.

2. BellSouth shall file monthly reports detailing the ampunt of the Tier 1 and

Tier 2 payments made and/or due for failed perfonnance and the associated benchmarks

missed. Reports and payments for failed performance shall be submitted no later than

thirty (30) days after the end of the month to be reported.

3. The performance measurements for special access set forth in ExhibitB are

hereby adopted. The time for calculating each of the implementation dates included in

Exhibit B shall commence from the date the Authority issues this Order.

4. BellSouth .shall submit to the Authority a detailed plan to expand the

number of products eligible for flow-though as listed in its LSR Flow-Though Matrix

within ninety (90) days from the date the Authority issues this Order.

5. The Authority shal~ retain an independent third party auditor to conduct

annual audits of the data gathering and collection process adopted herein. BellSouth shall

pay fifty percent (50%) of the cost of the audit and the remaining costs shall be divided

equally among the other parties to this action.
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6. Six months from the date the Authority issues this Order, the Authority

shall convene proceedings to review the efficacy of the performance measurements,

benchmarks and enforcement mechanisms adopted herein.

ATTEST:

aJ~~
K. David Waddell, Executive Secretary

1 Chairman Kyle did not vote with the majority regarding the review after six (6) months. See fn. 57. During
the April 16, 2002 Authority Conference, Chairman Kyle stated:

I want to thank the parties involved and our staff for an outstanding job. Of course,
there is a.lot involved that will need ongoing attention and adjustment. This docket is a
step to move toward 271 approval, and I see this as a great benefit to Tennessee
consumers. And I want you to know that I'm ready to take steps necessary, steps that
are appropriate to work with the parties on adjustments that might be needed from this
decision today. I will agree with the motion except for the six-month review. I will
work with the parties on an as-needed basis. I think this is a road map for CLECs and
expectations for Bell which we can work towards achieving. The resolution of this
docket adds clarity and consistency and a smoother path for competition in Tennessee
which is the goal of the General Assembly and a goal of mine. I'm here to help when
circumstances deem necessary. Thank you.


